i ——— ———

(e e e

Case 1:08-cv-00428-LEK-DRH Document 2 Filed 04/23/2008  Page 1 of 8.

Us [HETRICT COURT
MO DOFENY
I_.'; E"l"l

1, - i
IN THE UNITED STATES IMSTRICT COURT
FOR THE NORTHERN DISTRICT OF NEW ¥8WREN L o v Bhidy - LERK

ALBANY DIVISION A BANY

L2 ETATES OF AMERICA,

Plaintiff, Civil Action No. [ -)8-ci- 4db
G E:ﬂ;/dfc’ @

MEW Y0RE STATE DEPARTMENT OF
CORRECTIONAL SERVICES,

Defendant. |
SETTLEMENT AGREEMENT
This matier is before the Court for entry of this S2tilement Agreement agresd o by

plaintiff United States of America (“United States™) and defendant New York State Departmont
of Correctional Services L“NYED{]IT':E"‘J with the purpose nfeﬁ”ﬂﬁﬁm &5 final a compromise
and seftlement of all claims ruised in the United States® complalnt. After review and
cansideration, the Court belicves that entry of this Settlement Agreement is in the interes: of
justice,

1. Plaintiff United States commenced this action in the United States District Court
foe the Northern District of New York, Albany Division, alleging that defendant New York Staie
Departrment of Correctional Services vialated the Undformed Services Employmant and

Reemployment Rights Aet of 1994 (“LISERRA™) by failing or refusing to eradit Patrick T. Anson
: ¥

with Correction Sergeant seniority, status and compensation dating back to July 15,2002 when * =
NYSDOCS promoted Anson to Correction Sergeast, and failing or refusing to provide Anson
with the opportunity o take & make-up examination for the Correction Lisutenant written

smmination that was administered by NYSDOCS on June 14, 2003,
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2. As a result of settlement discussions, the United States and NYSDOCS have

resolved their diﬁ'crenccé and have agreed that this acﬁon should be settled by entry of this
Settlement Agreemcnt. (“A'grecment”). It is the intent of the parties that this Agreement be a final
and binding settlement in full disposition of any and all claims arising out of USERRA Cas_e No.
02-NY-2004-000019-20-V that are alleged or that could have been alleged agéjhst the State of
New York or NYSDOCS ;)r its cﬁnent,. former, hﬁd future officials, employees, agents, and
successors in the Complaint filed in this case. This Agreement is being entered with the consent
of the parties and shall not constitute an .adjudjcation'or ﬁ.ndmg on the merits of the case or be
construed as an admission by NYSDOCS of any v'iola’ti;)ns of USERRA, or any other law, rule or
regulation, dealing with or in connection with equal employment opportunities. By his signature
to this Agreement and the accompanying release, attached hereto as Appendix A, Anson agrees
that the relief provided in this Agreément is a satisfactory resﬁlution qf his claims in USERRA
Case No. 02-NY-2004-000019-20-V aﬁd the Complaint ﬁled-jn this case, and adequately

|
compensates him for those claims.

STIPULATIONS
3. Pursuant to USERRA, the parties acknowledge the jurisdiction of the United
States District Court for the Northern District of New York (Albany Division) over the subject
matter of this action and of the parties to this case for the purpose of entering this Agreement
and, if necessary, enforcing this Agreement.
- 4: N Venue is proper in this district for purposes of this Agreement and any

proceedings related to this Agreement. All conditions precedent to the institution of this lawsuit

have been fulfilled.
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3 MYSDOCS has granted Anson the level of seniordty, siates and compensation that

he would have enjoved had the State of New York properly caleulated his Civil Service
permenent appointment date to Correction Sergeant and NY3DOCS determined his contract
seniority date after the make-up examination for the position of Correction Sergeant, His
seniiority date a5 Corection Sergeant has been adjusted to July 15, 2002 and NYSDOCS has paid
Anson $16,611.88 in backpay and & milktary stipead. Of such amount, Axson i responsibie for
payment of all employes income taxes, NYSDOCS is separately respoasible for paying all
applicatle federsl, state, and local employer taxes. NYSDOCS and Anson will provide to the
other the appropriate tax-related documents,
FINDINGE

. Having examined the terms snd provisions of the Agreement and based on the
pleadings, records, and stipulations of the parties, the Court finds the following: |

a.  The Court has jursdiction over the subject mﬁq of this action and the
parties to this action.

b, . The terms and provisions of this Agresment are lawiul, fa_ir. peasonable
end just. The rights of NYSDOCE and Anzon are profecied adequately by
this Agreemsnt.

& This Agreement conforms with the Federal Rules of Civil Procadure and
USEREA, and is not in derogation of the rights and povileges of any
i.}mm iy . NS

d. The entry of this Apreement will further the abjectives of TISERFA and
other applicable lzw, and will be in the best interests of the parties.
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HOW, THEREFORE, IT [58 HEREBY ORDERED, ADITDGED AND DECEEED AR

FOLLOWS:
NON-RETALIATION
7 WYSDHOCS shall not take any action against Anson or any persan which
constitutes retaliation or interference with the exercise of such person's rights under USERRA,
of because such person gave lestimony of &SSistance or participated in any manner io amy
investigation or proceeding in connection with this case.
REMEDIAL REQUIREMENTS
E. Within ten days of the entry of this Agresment, Anson shall contacl Scott
DeFruscio, Chief of Staffing Services Representative, et the Mew York State Department of Civil
Service 1o schedule o make-up promotional exsminabion for the Comrsetion Lisutenant
examination that was administered on June 14,2003, Within 10 calendar days of Ansan’s
request, DeFruscio shall provide Anson with all examination preparation materials normally
available to those preparing for this promotional examination, and shall administer the
examination on & date and at a time that is mutally agreed upon between Anson and DeFruscio
and that is between 30 and 60 calendar days of Anson’s request. If Anson passes the make-up
exemination, kis name wall be interfiled in rank order on the eligible list that resulted from the
June 14, 2003 Correction Lievienant examinstion. [f Anson's score is &5 high as any individual
promated (¢ Correction Lientenant from the June 14, 2003 Comection Lisuienant exsmination,
NYSDOCE shall grant Anson the level of contract seniomnty, status and e.uﬂzl-p:m;l:inn mll;:
Comection Lisutenant position that Anson woubd have received had the State of New York

propecly offered him & make-up examination and then properly appliled his examination scors
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and conrractuel ssnforlty date as Correction Sergeant. The proper sanioty date as a Comection

Lisutenart shall be equivalent to the date on which NYSDOCS promaoted to Comection
Lisutenant any other Correction Sergeant who had the same score as Anson achieves and who
had equal or lesser contracinal seniorty. lt'.l!nmu achieves & unigue score, Anson will have the
same level of seniority as the individual with the highest senlority rights with the score
immediately below Anson's, Anson's score on the make-up promotional exemination shall be
caleniated within § 0 calendsr days of the examinstion and apy approprigte seniority, status and
compensstion shall be provided by NYSDOCS within 20 calendar days of the seoring of the
sxamination.
DISPUTE RESOLUTION AND COMPLIANCE

g, Tm;umdmjlmjmdhﬁmummhmnfmﬂmmafﬂﬁsﬁmm
and shall bavi diring that period all available squitsble powsrs, including injunctive relief, o
enforce this Agresment. Upon motion M:ﬁh&m.ﬁ:ﬂmmny schedule nh_:-ring for tae
purpose of reviewing compliance with this Agresment. The parties shall engage in good faith
efforts w resolve any ﬂiﬁipﬂtm campliance prior to seeking review by the Court. The
parties shall be required to give notice to each other ten business diys before moving for review
by the Court. All parties may conduct expedited discovery under the Federal Rules of Civil
Procedure for the purpose of determining compliance with this Agreement or defending against a
claim of non-compliance,

MISCELLANEQOUS
10. Al parties shall bear their own cests and expensss of litigation, insluding

anomeys’ fises,
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11, The relief provided in this Agreement is specific to the fazts of Anson's situation

and this case and should not be used as precedent in fisters matters, Mothing in this paragragh
relieves NYSDOCS from fulfilling its obligations under USERRA.,

1Z.  This Agreement constitutes the entry of final fudgreent within the meaning of
Rule 54 of the Faderal Rules of Civil Procedure on all claims assarted in or that could have besn
asserted by the United States in this action, The Court retains jurisdiction during the term of this
Apresment over this matter, however, for the purpose of entering appropriate orders interpreting
end erforeing this Agreemeént,

13, If any provision of this Agreement is found to be unlawful, only the specific
[provision in question shall be affected and the other provisions will remain in fill force and
efect .

14 The terms of this Agreement are and shall be binding upon the presant and fnturs
owness, officers, directors, employees, creditors, agents, trust=es, administrators, successars,
represeniatives, and assigns of NYSDOCS and wpan the beirs, successors, and essigns of Anson,

15.  This Agresment constitutes the entirs agreement and commitments of the parties.
Any modifications 10 this Agreement must be mutually agreed upon and memorialized in s
writing signed by NYSDOCS and the United States.

EFFECTIVE DATE

6. ‘I'I:luaﬁmﬁvndﬂuﬂfﬁiahgrmmlahﬂb:m:dmapmvmj:hitia_ml?g_
o e SRR 3 A

17, This Agreement chall expire, and this action shall be dismissed, without frther

arder of this Court ene year from the date of entry of this Agresment. The United States may



ey L =

r————i

Case 1.08-cv-00426-LEK-DRH  Document2  Filed 04/23/2008 Page 7 of 8

. -Fa ) ]
mae, for good caniss, to extend the Agreement if the semedial pelisf called for herein with

" respett to Ansén by not bees séfbciusted. Any Fuch setsaion maey bs gravied by the Coert for
such tlims a8 18 necsssary to affectune the salief set footh in this Agreement -

H.pmﬂamwm W1 Bar Na, 1014254)

Chief .
%ﬁmmm :

Lty Chied )

LESLIE . QARDNER. [C4 Bas Mo. 226853) ) ’
Semice Trial Atnrmey Oiffice ol the Amcracy Genstsl
L5, Deportment of Tustios tusticz Braliding, Boom 3 53

Civil Righms Divigloa Albwry, WY 17534

Employment Litgetion Ssctlan Telephone; (51E) 473-T614

550 Pegnuylvanin Avesue, N - Facsmilie: (315) 4751572

Parrick Henry Ballding, Foom 4038

Weshingzom, TIC 20534 e

Telephone: {207) 305-3179

Fuesimile: {207) 514-110%

PATRECE §, AMEOH
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AFPENDIX A
RELEASE OF ALL CLAIMS
STATE OF NEW YORK y
1 B8
COLNTY OF ONEMDA, 1

For wnd in considerazian af vy apveptanes of e relief, oF any pan ol 1, 1 b provided 1o
e pLsEUANT b Ilmnrn‘l-'l-'hnm nEﬂH’: Sertlemaeat Agreemen 1 hinae algned snd that is o be enbered
il casc ol Lng i el Dicpartmepd of Corress|onsl Scoviscs
1o b Sl in th United Sllhu Dllh'r:'l: Cowrs for the Narthern Districs of New Yark, Aoy
Diwlgina, §, Prirlck J. Angon, hemby frever relzass end discharge the state of New Yark and
Duzfendant in this case, NYSDOCS. w8 well oz their surrent, former, and futare officials,
emplones, ageals, nisd siocénsars foom @il legol =nd cquitobie claims artsing oot of te
Complanit o be fiked Dn this action snd LSERRA Cree Bn, (2-1Y - 200400001 5. 31—1-' (ilzd with
the United Sgares BDeporement of Labaor.

| ursterzand thar the relief 1o bs pmvided b me by WY SDOCS wnder the coms of the
Sertlement Agreensend dogs mal cansliute an odmission by any of the partics heteby relowsed of
j the valicdiey of auy cloim mised by nie, or onomy belsalfl 1 furiher understand tho NYSDOCS
oxprasly dembas baving vialabs] oy of my legal Aghts-and that ke prymaenss and other oS
wnd corditiong sot forth i s relorge aep in sctilement of disputed claims,

This nedewss conatituss thy sive dgmseenent betoesn NYSD0OS &nd me, without
pRcaaham ar exchmion.

| mcknorwtedpe 'I'hnt & copy oFthe Ecﬂlpm“r',iﬁ'kmmﬂ in thiy potion hos been made
available to s for my reviaw.

THAYE READ THIS RELEARE AND UNDERSTAND THE CONTENTS
TNEREQF AND LEXECUTE THIS RELEASE OF MY OWHN FREE ACT AND DEED.

Signasire:
w_ Yoo F B g
i y
Suln F“Elh.il'it_}dl}lpf .ID_JH_-" +
Huu.r-.: ‘]jﬂl iy Cormmission cxpires;
n,___.*- A ! e g AL R e B : : ]
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